Broadening of the Recalcitrant Worker
Defense in Labor Law Actions

abor Law §240(1) imposes
liability on owners and gen-
eral contractors for injuries
incurred by workers who
suffer a gravity-related
accident. Among the few defens-
es to this statute is the so-called
“recalcitrant worker defense,” a
circumscribed defense that had
previously been unavailing to
defendants except in the most
extreme cases.

In the past, this affirmative
defense required a defendant to
prove that the injured worker
refused to use an available safety
device after being specifically and
immediately instructed to do so
and that this refusal proximately
caused the accident.

In a recent line of cases, how-
ever, courts across New York State
have begun to broaden the appli-
cability of this defense, which is
sometimes subsumed under the
more popular “sole proximate
cause” theory.

In Blake v. Neighborhood Hous-
ing Services of New York City,' the
Court of Appeals reiterated that
liability under the Scaffold Law
is contingent upon a finding of
a statutory violation that proxi-
mately caused the plaintiff’s injury.
Accordingly, where an employee
is provided with adequate safety
equipment, the “sole proximate
cause” of the accident must be
the plaintiff’s own conduct.

Sole proximate cause breaks
down into two distinct areas: work-
er misuse of a proper safety device,
as in Blake, or the refusal to use
available safety equipment. The
latter of the two, L.e., the refusal
to use available safety equipment,
essentially equates to the recalci-
trant worker defense,?

The weakening of the neces-
sity of close temporal proximity
between an order to use the safety
equipment and the occurrence of
an accident began in the Court of
Appeals case Cahill v. Triborough
Bridge and Tunnel Authority®. In
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Cahill, plaintiff was employed in
the rehabilitation of the Triborough
Bridge. His work required him to
climb wall-like structures on the
bridge known as “forins.” A manlift
was sometimes available for this
purpose, but when it was unavail-
able, employees were expected to
climb and descend using safety
lines affixed to the forms.
Several weeks prior to the
accident, plaintiff's supervisor
observed him climbing a form

A circumscribed defense
that had previously been
unavailing to defendants
except in the most ex-
freme cases gains traction.

without using a safety line and
corrected his behavior. On the day
of the accident, however, plaintiff
opted not to use a safety line while
descending and suffered a fall of
10 to 15 feet.

The Appellate Division, First
Department, found the recalci-
trant worker defense inapplicable
because the defendant did not
show that plaintiff had “disobeyed
an immediate instruction to use a
harness or other actually avail-
able safety device.” (Emphasis
supplied.) The Court of Appeals
reversed, finding “in this case...
where an employer has made avail-
able adequate safety devices and
an employee has been instructed
to use them, the employee may not
recover under Labor Law §240(1)
for injuries caused soletly by his vio-
lation of those instructions, even
though the instructions were given
several weeks before the accident
occurred™ (emphasis added).

Significantly, the Court found it

unnecessary to show that plaintiff
disregarded an immediate instruc-
tion: “[Plaintiff] was not the less
recalcitrant because there was
a lapse of weeks between the
instructions and his disobedi-
ence of them.” The Court set forth
the standard for the recalcitrant
worker defense in future cases: a
defendant must prove plaintiff “had
adequate safety devices available;
that he knew both that they were °
available and that he was expected
to use them; that he chose for no
good reason not to do so; and that
had he not made that choice he
would not have been injured.”

The Court of Appeals continued
to expand the recalcitrant work
defense in Montgomery v. Federal
Express Corp., 4 N.Y.3d 805, 795
N.Y.5. 490 (2005). In Montgomery,
the plaintiff sustained injuries when
he jumped down to the roof level of
a building from an elevator motor
room located approximately four
feet above the roof. Although stairs
from the roof to the room had been
removed and there was no ladder
in the immediate vicinity, ladders.
were available at the job site. The
plaintiff climbed to the motor
room by standing on an inverted
bucket. However, when the plaintiff
was leaving the motor room, the
plaintiff jumped down to the roof,
injuring his knee.

The Court, in affirming the
Appellate Division, noted that
“since ladders were readily avail-
able, plaintiff’s ‘normal and logical
response’ should have been to go
get one. Plaintiff’s choice to use a
bucket to get up, and then to jump
down, was the sole cause of his
injury.”

Courts will allow juries to infer
the availability of additional safety
equipment from the mere fact that
other employees on site were using
them. In Mulcaire v. Buffalo Struc-
ture Steel Construction Corp., 45
A.D.3d 1426, 846 N.Y.S.2d 838 (4th
Dept. 2007) the plaintiff was injured
while installing floor decking in a
building under construction. The
plaintiff slipped and fell through an
uncovered opening 18 feet to the
floor below. The defendants estab-
lished that there were extra sheets
of decking available to the plaintiff
for safety purposes. " ¥ page’s
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