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C’ommercml Owner’s chzbzlzz‘y for Assauilis Between Fatrons

ontrary to the pervasive belief in the

underwriting community, it is actu-

ally difficult to hold owners of public

- establishments liable for unantici-

pated assaults among patrons that occur on

their premises. The liability for suchincidents
is quite c1rcumscnbed in New York.

Owner liability is premised on a common
law theory of negligence rather than on any
statutory scheme. Generally, owners of pub-
lic establishments, such as a bar or a night- .
club, owe a duty to protect any patrons on the
premises from risks of foreseeable harm. For
a proprietor to 'be held liable for the inter-
vening criminal acts of another, including
assaults, those acts mist have been foresee-
able. Whether or not these acts are foresee-
able depends on the unique facts of each case.

Obviously, an owner will not be legally
responsible for an extraordinary event which
- it could nat have prevented.! An owner is only
responsible for controlling the conduct of per-
sons onthe premisés only if he isreasonably
aware of the need for such control and has
the opportunity to do so.? According to a
majority of New York courts, the owner's.duty to protect
customers does not encompass preventing um’oreseen
or spontanecus assaults.
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' cessiul defense. If the facts of a case in¢lude
a sudden and unexpected occurrence, the
courts will likely dismiss the case on a sum-
mary judgment motion. If, however, there is .
evxdence of an escalating situation on the
premises, the motion will likely be denied. It
then becomes a. question of fact for a jury
whether the awner breached his dutyto con-,
trol persons on his premises-and to protect
¢ patrons from risks of foreseeable harm.

\ Escalaﬁng Situations
I InShank v. Riker Restaurants Assoc., the
|Court reiterated the principlé that an owner
(IS not an “absolute insurer” of the safety of all
Jon his premises. Nonetheless, the owner was
otirid liable to the plaintiff. :
{ After the manager of the defendant diner .
| observed the assailant to be noisy and bel-
[ligerent, including "drop kicking™ a glass of
| water, the owner was deemed to be on notice
lofa potentially dangerous situation. The man-
) v ager told an employee to call the police after
the first few minutes, but then the assailant
promised to-behave and the call was never made. How-
ever, he continued to yell and verbally abuse customers,
. culmiinating in an attack on the plain-
tiff. In finding for the plaintiff, the court

"Spontaneous and Unexpected

In Silver v. Sheraton-Srnithtown [nn,®
the plaintiff and another patron had a
confrontation in the défendant cocktail
lounge in which the plaintiff was
pushed into a shelf centaining empty
glasses and sustained injuries. The
court held that:

[Aln unexpected altercation between"

patrons which results in injury is not

a situation which could reasonably -

be expected to be anticipated or pre-

vented. ~Accordingly, although -

For a proprietor to be
beld liable for the
intervening criminal acts
of another, including
assaults, those acts must
have been foreseeable.
Whether they are
Joreseeable deperids on.’
the facts of each case.

held that the owner was on notice that
the assajlant constituted a source of
danger to defendants’ patrons.

In’ contrast, the court in Campbell v..
Step/Lind Restaurant Corp.,” granted the .
defendant’s motjon for summary judg-
ment. The facts of this case are distin-
guishable f{rom Shank in that the
plaintiff and the assailant had pur
chased drinks for one another prior to

" the shooting. The court focused its
attention on the unforeseeable nature
of the incident as a whole. The fact that
the victim and his assailant Had been
amicably interacting moments before

- innkeepers are required to exercise
reasonable care in the protection of
their patrons, they caninot be held to be insurers of the
safety of those patrons (Emphasis Supplied).t

The court found that the barroom altercation was out-
side the scope of .any duty owed by the owner. The
assailant acted suddenly and unexpectedly and the
innkeeper was absolved from liability.

The Silver holding is often cited for the proposition that
an owner will prevail when the assault was both sudden

and.unexpected. An element of uncertainty or surprise’
rnust typically be present for an owner to maintain a suc-

Kevin G. Faley is a partner in Morris Duffy

Alonso & Faley.
helped in the preparation of this article.

Melanie Schmid, a law student,!.

the assault seemed to support the
court s reasoning. The court held that the plaintiif was
the victini of a "sudden and unanticipated” shooﬂngwh)ch
could not have been prevented®

In Lee v. Durow’s Restaurant Inc.? a mernber of the bndal

'party at a.wedding reception was.bowled-over on the . .

dance floor when many of the male guests were engaged
ina “wheelbarrowrace.” As a result, she sustained a bro-
ken leg. Although, theré were-several instances of raucous
behavior throughout the reception, the court found this-
race to clearly be both spontaneous and inappropriate
and not the result of an escalating sitbation. The defen-
dant restaurant was entitled to summary judgment as
there was no evidence that anything could have been done
to stop the races. .



" Plaintiffs in unanticipated.assault

cases often makq‘grgnméptﬁ--peﬁph_- :
eral to the foreseeablenature ofthe |
assault as most assaults are clearly -
not foreseeable. Such alternative argu- |

ments predom
[issue of notice
relates to the exp

ociig, ot the
F ¢ircumstantially. ;
ted nafure of an

assault. However these arguments -

generally do not succeed.,
In Etba v. Billie's 1890 Saloon, Inc.,™

. the court granted the defendant’s -

motion for summary judgment, dis- -

missing the complaint..The plaintiff

"was elbowed in thé nose by,another :
bar patron involved ii an altercation. -

The attorney for the plaintiif argued

that the incident was a result of over-

crowding of the'bar, for which the

defendant owner should be held :

Jiable. The maximum legal occupan-

¢y of the bar was 144 persons, yet the

plaintiff estimated the number of per-
sons in the bar at the time of the

altercation to be 400 to 500. He -

described the crowd as mostly col-
lege-age and as having "boisterous
and raucous fun."! .
The Second Department held that
the altercation was unexpected and

“the mere fact that the bar was over-

crowded and that the crowd was hav-
ing boisterous and raucgus fun” was -

insufficient to raise a-triable issue of

fact as to whether the injury was-fore-.’

seeable.” )
In Lindskog v. Southland Restau-

rant, Inc..” the court dismissed aneg- -
ligence claim against a restaurant .

owner despite the existence of a
-prior similar incident. The plaintiff
sustained injuries after being struck
on the head with a bottle and
stabbed in the neck by an unidenti-

“fied assailant while in the men's .

room of the defendant’s restaurant.
The court characterized this inci-
dent as so extraordinary in nature as
to.fall outside' of the defendant
owner's duty to protect his patrons,
dismissing the plainti{f’s argument
relating to the prior occurrence. The
court stated:
The mere fact that a single simi-
lar incident, involving different
patrons, may have occurred in
the defendant's  restaurant
.approximately live months prior
to the incident involved in this
case does not, without more,
establish that the defendant owed
a duty._to protect the plaintiff
against such an unexpected and
sudden assault.”

Impliedly, the court suggestedthat
in order ta hold an owner liable under
similar circumstances, there must
have been either muitiple prior inci-
dents or that the prior incident must

. effec¢ P

| Réd Lobster restalirant.

Rave occuryed within a shorter time
span than.

- -, *The Secofid D“eparffn'ent, m the -
< recent decision in Browne v- GMR],

Inc.,”* further circumscribed the

age, five fistfights occurred there
annually. Despite these prior violent

. incidénts, the court concluded that :
the plaintiff failed to raise a triable
ster had:}

issue as to whether Red L
notice of prior criming
the. premises so
shooting foreseeable
that these prior fight
similar from the sk

the legal requirem
recover from afi
circumstances, th
evidence indicati

is, thefe

Orithé aver-

g that the owner :

knew or should have known of the
-probability of conduct on the part of .

third persons whichi-was likely to

~ endanger the safety of those lawfully, :
. on the premises. An‘'owner has a duty

to control the conduct of péfsons on
it premises.only when it has “the
opportunity to control suc
and is reasonably aware’
for such control. ™ .. ™,

The First Departinent,

decision ifl Djurkovic v. Thré;e_Gbod; :

‘fellotvs Inc.,” introduced an addition-
al factor in the analysis of owner
liability. The plaintiff was assaulted at

the defeéndant’s hip-hop club by ~
another patron carrying a box cutter,

The court held that there was no evi-

dence of any prior criminal activity at

the club, and even if “the anticipated .

presence of large crowds ol young
people consuming alcohol at a ‘hip-

hop' club in the early morning hours

made this type of targeted criminal ;
attack foreseeable,® the court found
" that the defendant owner did not

breach his duty to take reasonable
security measures. ) ’

The owner ‘hired state-licensed -

security guards who were present

throughout the nightclub in significant .

ducted patdowns and monitored
metal detectors that were placed at
the club entrance. The court deter-
mined that no inference of the defen-

" numbers. These guards also con- :

dant’s breach of duty to patrons could -

timo

5
i

be m_ade'fnex;é}y becaﬁse the box cut-

tér used toassault the plaintiff slipped

Y N

through thé thetal detector.
In Ricard v. Roseland Amusement &
Development
as also disi

injured at defendant’s dance club, how-
ever, he was unable to show that the
deféndant breached his duty to take -
- minimal precautions. The court noted
the plaintiif failed to introduce the tes-

of a qualified security expert,
7 the jury was left to speculate
ible security deficiencies.:

betweer patrops in commercial

. establiShmengsiis very difficult to
- éstablish. A plaintiff must demon-

strate that the owner was on notice

" Liability for qﬁzinticipated.assaults

that such an assault couldoccurand -

that the owner was negligent in fail-
ing to protect his patrons from su¢h

-an assault.

The rajority of casés turn on the

facts ahd‘girgumstancés surrounding

the assault in question which-are |

that an assault is not “spontaneous
and unexpécted” is a high threshold
to cross. Prior incidents do not alone

_unique to these incidents. Showing |

provide 4 basis for notice. Appropri- -
ate security precautiors taken by the -

owner are prima facie evidente of

" compliance with legal standards.

From a defense perspective, the
key to deferiding such cases lies in
directing a prompt, throrough initial

investigation and subsequently craft-

ing a motion for summary judgment.
In the event that an action proceeds
to trial, asecurity expéert may help to
bolster a defense. Essentially, the
patrons. of a.commercial establish-
ment party at their own risk.
B@Brsasemoms
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