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- Head Injuries and Workers’ Compensation Law

g mployef funding of New Yd_rk’s Work-
ers’ Cqmpgnsation. ..system was

pensation benefits. The system was con-
ceived to eliminate employer.tort exposure
in exchange for mandating employers to
maintain adequate Workers’ Compensation
coverage: Although direct actions by work-
ers against their employers were prohibited, '
the purpose of the system was evaded

P
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deciding whether an accident results intheloss
¢ of one or multiple fingers is a discrete quanti-
tative inquiry; Fingers need only be counted. -
The language also contemplates “permanent
and total loss of use” of particular faculties;
hereby defining injuries functionally. Where
he statute provides for both functional and
descriptive alternatives, courts.can decipheyr
he functional grave injury by way of its equiv-"
alent descriptive definition. Cohe
For example, in Trimble v, Hawker Dayton?

- through impleader actions wherein employ-

ers were sued as third-party defendants.! .

An injured worker’s suit against the owner . -
- or general contractor would ‘precede.the .
owner’s or general contractor’s.action for |
common law contribution or indemnification
against the worker’s employer. Likewise,
third-party claims against employers often
‘followed actions against manufacturers of
workplace equipment. . .. -

- Inresponse, Workers’ Compenisation Law
was amended in 1996 to bar:such common-
law actions, except when employees suffer
“grave injuries,” defined in §11 as:
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worker suffered a “severe and disabiing”
njury when his hand was' crushed by a
machine. Since the worker retained some func-
ionality of his hand, the court found no grave
njury because the disability was not equiva-
lent to the consequences of amputation.. The
‘b statute designates grave injury as the “per-
- manent and total loss of use or amputation of
[a] hand.” o T
Afew of the enumerated injuries are defined
exclusively in terms of functionaily, including
total and permanent blindness and deafness
e and “an acquired injury to the brain ... result-
ing in permanent total disability.” Defin-

s

death, permanent and total loss of
use or. amputation' of an.-arm, leg,
hand or foot, loss of multiplefingers,
loss of multiple ioes, paraplegia or .
guadriplegia, total and permanent
blindness, total and permanent deaf-
ness; loss of nose, loss of ear, per-
manent and  severe - facial
disfigurement, loss of an index finger

-or an acquired injury to the brain ...

“resulting in permanent total-disabil-.
iy, '

The Court of Appeals.eﬁdorséd a
narrow reading: “The grave injuries list-

_ completely described.. The. list is

Brain injury claims
reflect a broad spéctrum
of severity and can
incorporate-a rarige
of symptoms, including
memory loss, dizziness,
disorientation, cognitive

and linguistic
deficiencies, motor
- ed are deliberately both-narrowly and b 7019 lems: and dep 7?55 io7.

ing and diagnosing total blindness or
deafness does not pose a great chal
lenge; the threshold disability is total
and unqualified. ’ :
The same approach could apply to
totally disabling brain injuries, howev-
er courts and commentators under-
" standably have been unprepared to
define the grave brain injury in relation
to its absolute descriptive equivalent:
-the absence of the organ. Consequen-
ly, courts have attempted to quantify
threshold degrees. of disability, some- ,
thing they have not done with blind-
ness or deafness, : :
Brain injury claims reflect a broad
spectrum of severity — from intermit-

exhaustive, not illustrative; it is not x
intended to be extended absent further legislative action.”

Consequently, first-party defendants have been unable
to maintain actions against employers when workers have
lost five fingertips, suffered temporary paralysis, lost
vision in one eye, retained use of a hand despite suffering
a severe and disabling injury, and lost a thumb.

- However, litigants have developed and taken advan-
tage of confusion over methods for determining whether
brain injuries, secondary to head trauma, result in per-
manent total disability under the statute. o

Courts have employed different tests to determine

whether a so-called closed head injury results in statu-

tory disability, while others have found the determination

of proof and the
2 compo
ansion of the scope of grave
injury exceptions, circumventing the exclusivity of work-
ers’ compensation remedy. :

Most of the enumerated irij\jrieé are defined function-

afly and descriptively. Defining injuries descriptively, such
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-head injurieés now offérfer- ;

1e loss of an ear, afferds easy: application. Likewise; ", -
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, : tent, episodic problems to clinical brain
death — and can incorporate a range of symptoms,
including memory loss, disorientation, dizziness, cogni-
tive and linguistic deficiencies, motor problems,. and
depression. . : L

Moreover, neurologists concede a certain amount of
indeterminancy regarding the permanency of symptoms.
Because injuries evade straightforward descriptive defi-
nition (notwithstanding the Legislature’s attemptto cod-
ify them) and because.of diagnostic imprecision, courts -
have employed functional tests to designate permanent-
ly and totally disabling injuries, with mixed results.

The Appellate Division, Second Department, focuses
on the injured party’s “ability to engage inday-to-day func-
tions” and perform basic selfcare, to indicate ihe absence
of total disability* However, the Third Department, in Way

g fo #hat total: disabilitys“relatesstasthe
injuted:-party’siemployability ‘and not his: or herability
to otherwise care for himself and function in a:moders
society.™ : ! R ,

An injury may be designated “grave” in one department,
while a qualitatively identical injury may afford an employ-
er suminary judgment in another. ., i .

" “RlreThHitd” Department »rejected &onsideratiom of
toutinehouse-

thier-an injured:party:could:engage

‘holdfunetions. In fashioningits standardes thatiotaldis-



ability is st

petitive employment —the.court.con-
sidered the comparative magnitude
of other g

of the other categories of ‘grave

injury’ would have the Jikely effectof . .
preventing the'injured patty from

engaging in routine household func-
tions.” , .

Arguably, the court improperly
resorted to comparison with other
enumerated injuries, thereby treating
them as “illustrative” in derogation of
the opinion of the Court of Appeals
in Castre v. United Container Machin-
erys In finding that the partial loss of

multiple fingers was not “grave,” as’
distinct from “loss of multiple fingers,” -

the Court of Appeals clarified: “{wlhile
it is doubtful that any list that pur-
ported to be the complete catalog of
‘grave’ injuries would — or ever could
— meet with universal approval ... we
may not lightly alter this legitimate
exercise of legislative prerogative.”
Despite trouble determining grave
brain injuries, when the courts filter

out cases by use of workable judicial

standards the amendment’s underly-
ing intent is sustained. As asserted by
the Court of Appeals in Casiro, its
clear aim is the reduction of third-
party actions “by barring suits except
in extremely limited, defined circum-
stances.” Nevertheless, the compet-
ing standards (and the fact-intensive
inquiries required) threaten to evis-
cerate the grave injury threshold in
the context of head trauma claims.

Law or Question of Fact?

Application of standards. for dis-
cerning grave brain injuries, meas-
ured either against “employability” or
“self.care,” requires fact-intensive con-
sideration. Section 11 provides, in per-
tinent part, that: )

An employer shall not be liable

for contribution or indemnity to

any third person ... unless such
third person proves through com-
petent medical evidence that

such employee has sustained a

‘grave injury.’

The text is clear that the Legisla-
ture placed the burden of establish-

ing grave injury on the first-party -

defendant (the “third person’),
“through competent medical evi-

- dence.” It follows that an impleaded

' empléyer should be granted summa-

ry judgment in the absénce of sucha
shewing. o
In fbarra v. Equipment Control,” the

party.seeking contribution.ox indem-
nification against an employer to
establish a ‘grave injury.’”

Likewise, the First Department, int
that Mount Sinai’s' action against the
employer was barred because “plain-
fiff's injuries, as pleaded and as ampli-
fied by the bill of particulars and
supported by some evidence, [did
not] constitute ‘grave injuries.’”

This statutory scheme for the allo-
cation of burdens is at odds with the
ordinary. suminary judgment rules
under CPLR 3212, where the movant
has the burdenof proof and the non-
movant need only raise a fact issue to
survive the motion.

The Court of Appeals has
addressed the issue. In Castro, it deter-
mined that the question of whether
the plaintiff's injuries were grave was
a matter.of law and not a question of
fact that would preclude pretrial dis-
position. However, in a line of cases
involving head injuries, some courts
have retreated to the CPLR rules, due
to. the aforementioned definitional
problems and the judicial aversion to
pretrial factdinding. e

The Third Department, in Way, a
case involving a claim of postcon-
cussive syndrome,held that the CPLR
rules trumped the text of §t1. The
court “reject[ed] third-party defen-
dant’s contention that the burden was

.on the parties opposing the surnina-

ry:judgment motion to come forward
with competent medical evidence [of
plaintiff's grave injuryl.”

The Fourth Department, over a
sent, in Sergeant v. Murphy Fami

Trust? denied employer’s summaty

judgment motion where the fifst-
party defendant introduced plaintiff's
“deposition testimony:in which plain-
tiff testifiedthat he has experienced
memoryloss, anxiety, vision deficits,
forgetfulness and  personality
changes.” Here, the court altogether
dispensed with the requiremerit for
competent medical evidence.

Despite these decisions, the state’s
highest court has reiterated its asser-
tion that grave injuries are to be deter-
mined as a matter of law.

In Meis v. ELO Organization,” the
Court of Appeals reversed a First

- Department decision which held that

summary judgment was precluded

where an employee ost his thumb.
The First Department denied the

motion-because iticould not conclu-

. In reversing
reiterated

arbieri v. Mount Sinai Hospitialp Held | © !

kars’ Compensation Law §11
dogé'hot list the loss of a th fib as a
“grave injury,’ and plaintiff failed to
demonstratethat due to the ampu-
tation of [the] thumb [the employee]
suffers a ‘permanent and total loss of
" of {the}-hand.”,

i Fiirther, ‘the Court. of Appeals

denied leave to appeal the Third
Department's decision in Tassone v.
Mid-Valley Oil Company,” where the
Court granted summary judgment to
an employer because medical tests
revealed plaintiff's normal brain func-
tion, notwithstanding proof of a

“severe closed head injury.” '

Conclusion

-Despite plain statutory language
and the Court of Appeals decisions,
confusion persists regarding the allo-
cation of burdens on employers’
motions for summary judgment invok-
ing §11. Because of the difficulties
defining grave brain injuries, lower
courts are hesitant to makefact-inten-
sive rulings and are much more likely
to subject employers to third-party lia--
bility when employees suffer head
injuries than-for.any-ether injury.

Imprecision in diagnosis should not
-underminé the tlear legislative intent
that grave injuries are to be deter-
mined as amatter of law — and when
found absent — to bar third-party
actions against er’rz'ploszers.

" In deciding future cases on the
issue, the Court of Appeals may adopt
either the “employability”-or “seli-

Jcare” standard, or better yet, the Leg-

/ islature may refine the definifion.

This distinctien, while vital, is less
Jmportant than the obligation of the
courts to adhere to the statute’s plain
meaning: that where first-party defen-
dants fail to prove grave injury by
competent medical evidence, third-
party defendant employers are enti-

‘ tled to summary judgment as a matter

of law.
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