New York City Traffic Regulations
As ‘Some Evidence’ of Negligence

t is well established that if a

violation of a statute is estab-

lished at trial, the jury will be

charged that the offending party

was negligent.! Thus, the non-
offending party would be entitled
to a directed verdict on the issue
of negligence? in the case of a trial
or summary judgment on a motion
(proximate cause, of course, could
still be an issue). In automobile
cases, the statute generally vio-
lated would be a section of the
New York State Vehicle and Traffic
Law? (hereinafter the VTL).

If the accident occurred within
the five boroughs of the City of New
York, an additional search must be
made for any applicable sections
of the New York City Department

“of Transportation Traffic Rules
and Regulations,* a more detailed
and specific set of rules uniquely
formatted to apply only t0 the city.
While the regulations do not rise
to the level of a statute, nonethe-
less, a violation of a regulation is
considered “some evidence” of
negligence and will be charged as
such to the jury.®

The New York City Traffic Regu-

lations run the gamut from basic
prohibitions (“No person shall oper-
ate a vehicle in a manner that will
endanger any person or property;”
“No person shall sound the horn of
a vehicle except when necessary
to warn a person or animal of dan-
ger”") to the enumeration of the
30-plus holidays on which street
cleaning rules are suspended.it is
important that the practitioner in
any automobile case, be it plaintiff
or defendant, scour the regulations
to obtain a jury charge in her cli-
ent’s favor.

Pedestrian Accidents

A pedestrian in New York City
may only cross a roadway at an
intersection within a crosswalk.

While a vehicle may proceed

straight through or turn right or
left on a green light, the driver
must yield to pedestrians lawfully
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within the intersection.!” The criti-
cal question is the location of the
pedestrian when a vehicle begins
to turn. ’

In Brito v. Manhattan & Bronx
Surface Tr. Oper. Auth.," witnesses
testified that the plaintiff was in
the crosswalk after having been
struck by a bus. Plaintiff sought
to avail himself of New York City
Traffic Regulation §30(a) (11 RCNY
4-03 [a][1][1]) which provides that

While the violation of the
Vehicle and Traffic Law is
negligence per se, a New
York City Traffic Regula-
tions violation will be
some evidence of negli-
gence.

a pedestrian must be “lawfully
within the intersection” to have the
right of way over vehicular traffic
turning with a green light. While
witnesses testified plaintiff was in
the crosswalk after having been
struck by the bus, the issue was
where was he when the bus began
to turn. Thus, a new trial was war-
ranted since the defendant Transit
Authority was unduly prejudiced
from a charge of negligence which
assumed the critical fact that the
pedestrian was in the crosswalk
and the regulation applied.

While pedestrians must cross
with the light and in a crosswalk,
operators are to yield to pedestri-
ans in a crosswalk when no traf-
fic signal is in place or it is not
operating.'” Notwithstanding any
provision, an operator of a motor
vehicle is charged with exercis-
ing due care to avoid colliding

with a pedestrian.’® In Romeo v.
DeGennaro,** a pedestrian was
crossing the West Side Highway
in violation of a regulation, While
the court found the viclation was
evidence of negligence that viola-
tion alone was not sufficient to
warrant summary judgment in
favor of the defendant. Exactly
how the accident occurred and,
specifically, the driver’'s conduct
were held to be questions of fact
for the jury.

General Conduct

Any form of hitchhiking, solic-
iting rides,'® washing, polishing,
cleaning or assisting in parking
a car is expressly prohibited in
New York City.'® Thus all forms of -
approaching a car with a squee-
gee in hand is unlawful. This also
includes opening car doors, but
excludes doormen of buildings.”

The basic rule in New York City
is that the maximum speed limit is
30 miles an hour unless otherwise
posted.” U turns are expressly pro-
hibited upon any street in a busi-
ness district.'® The common prac-
tice of tailing a speeding ambulance
or police vehicle is also taboo.?
No operator shall follow any emer-’
gency vehicle traveling in response
to an emergency call closer than
200 feet.

Parking

Parking, stopping and standing
are common bases for litigation.in
New York City. Some little known
regulatioris are vital to the defense
of these cases. For example, a
parking sign anywhere on a block
is sufficient notice of a parking
restriction for the entire block.*
The block is defined as “the area
of a sidewalk between one intersec-
tion and the next.” Thus, the “no
sign” defense falls in most cases.
No person shall park a vehicle at
a broken meter for longer than
one hour.” Thus falls the “broken
meter” defense.

Any form of “double parking”
is expressly prohibited unless it
involves a commercial vehicie in
the act of delivering.?® In some
cases double parking is a viola-
tion of both the New  » page7
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York Vehicle and Traffic Law (VTL
§1202(a)(1)(2)) and the New York
City Traffic Regulations 34 R.C.N.Y.
§4-08(f). This was the case in Rios
v. Washington.” The plaintiff was
unloading a double parked bus
-and was hit by a passing vehicle.
As the parties did not dispute the
bus was double parked, the bus
owner and operator were found
negligent as a matter of law. Justice
Lucy Billings held that the double
parking was not only evidence of
negligence as a violation of a city
traffic reguilation, but as it was also
a violation of the state statute, it
was negligence per se.

The leading case on double-
parking is the Court of Appeals
decision in Ferrer v.. Harris.® A
four year old infant was struck as
she attempted to cross the street
between two parked cars on her
way toward a double parked Mr.
Softee ice cream truck. The Court
focused on the issue of proximate
cause holding that the vehicle (the
ice cream truck) had no right to
be where it was at the time of the
accident and that but for its posi-
tion the accident would have not
occurred:

In short, to say the least, the

connection between the dis-

obedience of the traffic regu-
lation and the happening of
the accident was logical and
immediate enough to have
permitted the jury to find
that Javidan's negligence was

a substantial proximate cause

of the event which produced

the injury (Restatement, Torts
2d, §43D).7

In double parking situations,
as in all negligence cases, the cru-
cial link of proximate cause must
always be established. Mere viola-
tion of a statute or regulation is

- not sufficient.

Ferreris in contrast with Murray-
Davis v. Rapid Armored Corp.,®
where the question was whether
the defendant’s armored car vehi-
cle was illegally double parked. It
was held that this question must
go to the jury thus precluding sum-
mary judgment.

Last, commercial vehicles,
such as taxis or vans cannot
park on residential streets any
time between the hours of 9 p.m.
and 5 am.® .

Second Impacts

Many auto accidents are the
result of “second impacts.” An
original accident occurs or a car
sustains a flat tire and, while vehi-
cles are standing awaiting repairs,
other cars crash into them. The
New York City regulations are
clear: a disabled vehicle must be
pushed to the side of the road so
that it obstructs traffic as little as
possible and must be removed
expeditiously.®

In Sigel v. Boedigheimer® a two-
vehicle accident occurred. The
defendants’ vehicles were stopped,
blocking part of an intersection.
The injured plaintiff's vehicle was
struck by a third vehicle as plaintiff
was attempting to get his vehicle
around the blocked area. Plaintiff
based liability on the defendants’
failure to remove their vehicles
pursuant to Section 4-08 of the
city regulations and that this failure
constituted the “proximate cause
of the accident.”

The court held that the defén-
dants moved their vehicles as
quickly as possible once the police
and tow trucks arrived. Thus, the
defendants did not stop, stand or
park their vehicles in violation of
the regulations. The action against
the defendants whose cars were
immobilized after the collision was
dismissed.

In Eltahan v. Rejouir,* a vehicle
operated by the defendant was
sideswiped and swerved across a
lane into a cement median divider.
The vehicle stopped with its left
fender against the divider and its
body extending and blocking two
lanes of moving traffic. Several

407(1) (which comprises every
major highway, expressway, park-
ing and bridge in the city)* for the
purpose of removing or replacing
a flat tire. The regulation also pro-
vides that no changing of a flat tire
is permitted unless the vehicle is
completely off the roadway so that
no part of the vehicle or person
is exposed to passing vehicles. A
second regulation™® reiterates this
prohibition for roadways of parks
or parkways.

Conclusion

When handling an automobile
case venued within the five bor-

“The basic rule in New York City is that the maximum speed
limit is 30 miles an hour unless otherwise posted. U turns
are expressly prohibited upon any street in a’business dis-
trict. The common practice of tailing a speeding ambulance

or police vehicle is also taboo.

other impacts by other vehicles
followed, one involving the taxicab
in which plaintiff was a passenger.
The court held that in order for
the defendant to avoid liability
for failure to remove his vehicle
from this dangerous place he had
the burden of proving his vehicle
was disabled and thus unable to
move it before the secénd impact
occurred. . ’
Many “second impact”™ cases
occur when vehicle owners are
attempting to fix flat tires. This is
expressly prohibited in two sec-
tions of the New York City Traffic
Regulations. In Section 4-12(0)(2)®

" it states that no operator shall stop

on roads enumerated in Seation

oughs of New York City,the plaintiff
and defense counsel must thor-
oughly review both the New York
State Vehicle and Traffic Law and
the New York City Traffic Regula-
tions for relevant provisions. While
the violation of the Vehicle and
Traffic Law is negligence per se, a
New York City Traffic Regulations
violation will be some evidence of
negligence. In some instances, this
violation is enough to compel the
jury to render a favorable verdict
on the client’s behalf.
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