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- New Definition of ‘Creation Exception’ to Pothole Law

he First and Second departments
have recently narrowed the “creation
exemption” to the Prior Written Notice
Statute as it applies to roadwork to
require proof that the alleged negligent prior
repair immediately resulted in the existence
of a dangerous condition.
. Pursuant to New York City Administrative
Code §7-201(c)(2), commonly referred to as the
“Pothole Law,™ no civil action-may be main-
tained against the city for personal injuries
caused by a street or roadway being out of
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ment itself, thereby defeating the purpose
of the Pothole Law.™ The Court specifically
- overruled its own decision in Torres v. City
of New York.s

- Second Department

Subsequent to the First Department’s deci-
sion in Bielecki, the Second Department fol-*
lowed suit. In Gold v. County of Westchester,!
- the plaintiff fell when her bicycle struck a
. pothole. The court found that the slowly

repair, unsafe, dangerous or obstructed unless
prior written notice of the defective condition
is provided to the city. Most municipalities in
the state have similar statutes. '

Two Exceptions

The Court of Appeals has recognized only |
two exceptions to the statute’s requirement |
of prior written notice of roadway defects: (1)
where the locality created the defect or hazard -
through an affirmative act of negligence or,
(2) where the municipality receives a “special
use” or confers or receives a special benefit from
where the defect exists.?

As recently as 2003, the city of New York has unsuc-
cessfully argued that prior written notice was still required
under the Pothole Law unless the pothole was “immediately
apparent” after the city’s roadwork had been performed.

In Torres v. City of New York,? the plaintiff sustained inju-
ries when the car he was driving hit a pothole in the street
causing him to lose control of his car and collide with a
tree. Plaintiff’s expert, a professional engineer, presented
evidence that the roadway was improperly constructed
as the city paved over existing cobblestones and applied
only one inch of asphait. The city’s position was that the
defect was not affirmatively created but rather resulted
from deterioration over time and that the prior written
notice exception to the Pothole Law only applied where
the construction created a roadway defect that “comes
immediately into its dangerous existence.”

The First Department rejected the city’s argument that
a defect caused by the city’s act of negligence must be
immediately apparent in order to take the case out of
the ambit of the “Pothole Law” and found that “affirma-
tive acts of negligence that cause a roadway defect will
satisfy the exception even if natural deterioration plays
a role in bringing that defect to light.”

Two years later, the Court did a complete about face
in Bielecki v. City of New York.? In Bielecki, the plaintiff fell
when he stepped into an ankle-deep hole in a pedestrian
pathway in Central Park. No evidence of prior written
notice existed.

Plaintiff's expert said that the defect did not exist
immediately upon completion of the city’s work, but
rather developed over time as a result of water seep-
ing and freezing. In a break with its own precedent, the
Court held that the affirmative negligence exception to
the notice requirement must be limited to work by the
city that immediately results in the existence of a dan-
gerous condition. “If we were to extend the affirmative
negligence exception to cases like this one, where it is
alleged that a dangerous condition developed over time
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from an allegedly negligent municipal repair, the exception

to the notice requirement would swallow up the require-
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evolving nature of the alleged defective con-
dition through settlement of the pavement
. joint over a substantial number of years did
- not constitute an affirmative act of negli-
- gence as required by law. The plaintiff was
- “required to demonstrate that the city did
something more than stand by while a road-
way joint settled over a period of years.”
Similarly, in Lopez v. Town of North Hemp-
stead® while there was some proof that the
town had repaired a hole with an asphalt
patch over five years before the accident,
there was no evidence that a dangerous
condition existed when the repair was completed or that
the repair caused the subsequent deterioration. Thus, the
requirement that the municipality’s work must immediately
result in the existence of a dangerous condition was not met.
Three recent cases demonstrate the expansion of the
immediacy rule set forth in Bielecki as it applies spe--
cifically to the city of New York. In Ocasio v. City of New
York,* a First Department case, the record revealed that
the city did not receive notice of the pothole that caused
the plaintiff’s injury and that the pothole’s recurrence,
two years after the repair by the city, was not the resuit
of an affirmative act of negligence by the city. .
In Daniels v. City of New York,' the city of New York .
repaired the roadway eight years before the plaintiff’s
accident. The Second Department dismissed the action.
as the plaintiff was unable to prove that the defective
condition existed immediately upon the city’s completion
ofthe repair work or that the deterioration of the roadway .
was caused by the city’s repair, instead of developing
over a period of time. ) .
In Yarborough v. City of New York," plaintiff was injured .
when he stepped into a playground pothole. Plaintiff’s

engineer submitted no evidence that the prior repair -

immediately resulted in a dangerous condition. The .

Second Department held:
The mere eventual emergence of a dangerous condi-
tion as a result of wear and tear and environmental
factors, as described by one of the plaintiff’s experts,
does not constitute an affirmative act of negligence
that abrogates the need to comply with prior written
notice requirements.” .

Interestingly, the Third Department has refused to adopt ,
the precise rationale of Bielecki (although it did dismiss
the plaintiff's complaint). In Kushner v. City of Albany,* a.
bicyclist brought an action against the city to recover for |
injuries sustained when he struck a pothole. Plaintiff’s proof
at trial was that the city used a cold patch (an admittedly .
temporary cold weather remedy) to fill the pothole without |
first excavating it which resulted in the patch being dis-
sipated prior to the accident. In other words, the pothole

"gradually became a pothole again. .

. The court, in affirming the dismissal of plaintiff’s com- ¢

i T —. plaint, found that an ineffectual pothole repair, which .
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does not make the condition any
worse, cannot constitute an affirma-
tive act of negligence such that the
defendant is precluded from relying
on the prior notice law. However,
the court made clear that it was
not relying on the Bielecki case in
" dismissing the action.

Court of Appeals

The Court of Appeals has yet to
rule on the immediacy requirement
to the “creation exemption” of the
prior Written Notice Law or to rec-
oncile the First and Second depart-
ments’ opinion with that of the Third
Department (i.e., conduct which does
- not exacerbate a hazardous condition
is not negligence).

It appears that the Bielecki case,
and the line of cases that follow, is a
continuation of the trend to relieve
the city from its enormous burden of
sidewalk injury liability which began
with the changes to the New York city
Administrative Code §7-210, §7-211
and §7-212." Those statutes, effective
Sept. 15, 2003, radically shifted tort
liability for sidewalk injuries from the
city to property owners of dwellings of
greater than three family units. They
represent an effort to stem the flow of
municipal funds to plaintiffs for inju-
ries that may occur on city property
where liability is based on the mere
circumstance of ownership alone.

The courts are recognizing the
impossible task that municipalities
bear in maintaining their infrastruc-
ture in perfect condition. The eco-
nomic burden upon municipalities
is no longer sustainable. The legisla-
tive intent of insulating municipalities
from liability absent written notice
is supported by the new immediacy
requirement set forth by the case law
coming from the First and Second
departments.

Advantage Defendants?

As with the new changes in the
narrowing judicial interpretation of
Labor Law §240(1),® as set forth in
the Blake" case, and the recent strict
interpretation of the no-fault statute
in the Pommells" decision, plaintiff's
burden of proving liability in personal
injury claims has become increasing-
ly difficult. The legal climate appears
to have changed arid the pendulum is
swinging in favor of the defendants.
The question remains: has it reached
the top of its arc or is there more
to come?
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