| MONDAY, DECEMBER 27, 2010

Qutside Counsel

Pattern Jury Instructions
And Automobile Accidents

he New York Pattern Jury
Instructiens (P contain
a number of provisiond
related to motor vehicle
acgidents. The pertinent
section of the P} will define the
duty ofcare that is required of the
partigs and will often Incorporate
the relevant section(s) of the New
York State Vehicle and Traffic Law
(VTL).! Given the breadth of sce-
narios covered by the PJl, there
is likely to be a relevant charge in
most automobile accident cases.
Both plaintiff and defense coun-
sel have a duty to scour the PJlin
search of the proper provisions,

Motorists and Pedestrians

The PJl contains three sections
pertaining to accidents that involve
automobiles and pedestrians. Sec-
tion 2:75 applies when a pedestrian
is struck by a vehicle while cross-
ing a roadway or highway.? The sec-
tion assigns a general duty of care
and offers condjitions under which
each party shall be found negligent.

If elther party violated VTL sec-

. tion 115]—which provides that a

driver shall yieid to 2 pedéstrian in
a crosswalk and a pedestrian shall

i not suddenly leave a curb and waik

into the path of a vehicle —the jury
must find that party negligent? (A
violation of a VTL Section, a stat-
ute, is negligence per se), Where

' the crossing pedestrian was not

within a crosswalk, the jury must
cohsider Section 1152 of the VTL.(a
pedestrian shall yield the right of
way 10 all vehlcles) and a different
set of duties is imposed.!

PJl Section 2:76 offers the charge
for collisions between automobiles
and pedestrians watking along a
roadway.? Section 2:76A provides
a variation for instances where
the Injured party was a bicyclist.®
In both scenarios, the jury must
decide if the defendant driver
violated Section 1146 of the VTL,
according to which “...every driver
of a vehlicle shall exercise due care
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to avold colliding with anry bicyclist
[or} pedestrian. . .upon any roadway
and shall give warning by sound-
Ing the horn when necessary.”

PJI 2:76 also requires that pedes-
trians act in accordance with VTL
1156(b)-—which provides the
course of action a pedestrian must
take when no sidewalk is provided®
(A pedestrian “shall when practi-
cable walk facing traffic and move
as far away as possible from the

When involved in litigation
stemming from an auto-
mobile accident in New
York, counsel for both the
plaintiff and defense must
be thoroughly versed in
the applicable sections of
the PJL.

roadway when traffic approaches™),
but explicitly cautions that this
section dves not apply in the City
of New York. PJI 2:76A sets forth
the duties imposed on bicyclists
by VTL 1234(2), (they must trave}
with traffic and not Interfere with
the flow of traffic) but also notes
that Section 1234(a) does not apply
in the City of New York.?

Under PJI 2:76 and 2:76A, the
jury must impart negligence upon
abicyclist, pedestrian or motorist
who fails to act with the requisite
level of care or was in violation of
an applicable statute at the time
of the accident.

Accidents Involving Motorists

The PJi contalns a number of
provisions relating to collisions
involving multiple automobiles

which are broken down into sec-
tions based upon the nature and
iocation of the accident.

PJ1 2:77 outlines the duty gener-
ally imposed on motorists toward
other motorists. Thi section calls
for drivers to operate their automo-
biles with reasonable care, taking
into account the road conditions,
weather gnd other factors typically
considered by drivers.!* Where a
statutory violation is in issue, the
applicable section of the VTL must
also be charged.

PJ1 2:78 provides instructions
for collislons at uncontrolled inter-
sections and offers a few general
duties (each driver is required to
“look with due care” before enter-
ing the Intersection and use rea-
sonable care to avoid a collision)
before calling attention to Section
1140 of the VTL." Under Sectlon
1140, if two vehicles approach an
intersection at different times,
the second vehicle shall yield the
right of way to the vehicle that has
already entered the intersection.
But, “{w]}hen two vehicles enter
an intersection from different high-
ways at approximately the same
time the driver of the vehicle on
the left shall yield the right of way
to the vehicle on the right.™? i

PJ1 2:79 pertains to collisions at
intersections controlied by traffic
signals or police officers.!® This
instruction cltes Section 1110 of
the VTL, according to which the
driver of any vehicle must obey the
instructions of any official traffic-
control device." A caveat to PJI
2:79 notes that turning right at a
red light where a “No Turn on Red”
sign is present is a violation of VTL
1111 and constitutes negligence as
a matter of law.! Additionally, it
Is negligent as a matter of law to
enter an Intersection after maling
a “right on red” without yielding
the right of way.'

PlJl 2:79A applies where the
plaintiff's injuries are the result
of a collision with an authorized
emergency vehicle. According
to this instruction, “[d]rivers of
emergency vehicles are allowed to
disobey certain traffic laws under
some circumstances, but they are
liable for injuries caused H they act
with reckless disregard for the
safety of others.™? » Page8



Accidents

« Continued from page 4

If a collision occurs at an inter-
section controlled by a stop or
yleld sign, P}l 2:80 applies and
requires the jury to make a two-
step analysis. First, they must
consider Section 1172 of the VTL,
which instructs drivers where they
must stop when 2 stop sign is pres-
ent.!8]f the driver fafled to stop as
required (ata clearly marked stop
line or, if noneyata point wherethe
driver has a view of approaching
traffic), he Is to be found negligent.
H the driver did stop appropriately,
the jury must consider section
1142(a) of the VTL. Section 11428
states that a driver, after having
stopped, must yleld the right of
way to an approaching vehicle if
a collision might occur if he pro-
ceeds.® The jury must impart neg-
ligence upon a driver who violated
VTL 1142(a).

1 an accident took place on a
through highway, the court must
charge PJI 2:80A in conjunction
with PJ12:80 2 PN 2:80A notes thata
driver travelingona through high-
way has the right to assume that
vehicles on intersecting streets will
stop when a stop sign is present.
But, the driver is still reqyired to
use reasonable care and may not
proceed recklessly into the inter-
section.?

The obligation of the driver on
an Intersecting highway to stop
does not apply if the “stop sign
is not in proper position and suf-
ficlently legible to be seen by an
ordinarily observant person."®
Where the stop sign was missing
or obscured, the court will charge
PJ1 2:80B and the jury must deter-

mine whether the driver knew or in
the use of reasonable care should
have kmown that the Intersecting
highway was a through highway®
1f the jury answers this ques-
tion affirmatively, the driver's
faflure to stop constitutes neglk
gence. If the driver did not and
could not have known that the
intersecting hi was a through
highway, VTL 1140—governing
uncontrolled intersections—
will apply™

Read End Collisions
i the plaintiff's stopped car

was struck in the rear by a vehl
cle driven by the defendant, the
court will charge PJ1 2:82. The jury
must find the defendant negligent
unless the defenidant has provided
an adequate explanation that does
not involve any negligence on his
part.® Absenta sufficient non-neg-
ligent excuse, colliding with the
rear of a stopped vehicle Is neglt-
gence as a matter of law. Gtven the
frequency of rear-end collislons
and the multitude of explanations
that defendants may offer, thePJl
offers guidance. For instance, the

comment to PJ1 2:82 explains that

sa non-negligent explanation for
the accldent exists when a stop-
ping vehicle has itself been rear-
ended and then propelied into the
vehicle in front."* -

Where the facts support a claim
that the defendant was “allgating,"
the court will charge PJ1 2:82A In
addition to PJ12:82.7 PlI 2:82A calls
attention to VTL §1 129(a), which
states, “[tihe driver of a motor
vehicle shall not follow another
vehicle more closely than is rea-
sonable and prudent...™ Failure
to obey VTL §1129(2) constitutes

negligence. Where the evidence
supports a claim that the defen-
dant was “talgating,” it is ervor to
refuse to charge the provistons of
VTL §1129()® -

Defendants charged under Pl
2.82 should be awarethat “the sud-
den stop of the lead vehicle can
constitute a sufficient explanation
for a rear-end collision...™ Further,
a driver who stops suddeniy may
be liable for the resulting acci-
dent. Section 1163(c) of the VTL
provides, “[n}o person shall stop
or suddenly decrease the speed
of a vehicle without first giving an
appropriate signal.... Such.asignal
must be given either by hand and
arm or by signal light™

Under PJ1 2:83, 2 defendant's
fatlure to. give the appropriate

signal before stopplng should be .

consldered by the jury in deciding
whether the driver used reasonable
cars, but does not requirea finding
of negligence.

Skidding, Car Leaving Road

Evidence that the defendant’s
car skidded or left the road should
be taken Into consideration by the
jury when determining whether the
defendant used reasonable care
in driving ® (PJI Sectlons 2:84 and
2:85). A determination that the
defendant’s car did efther permits,
but does not require, a finding of
negiigence. :

According to the pertinent sec-
tions of the PJI, the jury must con-
sider the complete set of facts and
circumstances existing at the time
of the accident—e.g., defendant’s
speed, weather condittons, road
conditions—and determine if the
defendant's car left the road or

skidded as a resuit of his failure



to use reasonable care. If the jury
finds that the defendant did use
the requisite level of care, the fact
that the car left the road or skidded
cannot;be the basis of a finding of
negligence.®

Falling Asleep at the Wheel

According to PJI 2:85A, if the jury
finds that the defendant fell asleep
while driving, they must presume
that the defendant was negligent.
The defendant may overcome this
presumption of negligence by pre-
senting evidence of circumstances
that excuse or explain his conduct,
such as a sudden and unforeseen
loss of consclousness.

The caveat to PJ] 2:85A notes
that this charge is appropriate for
actions pending in the Second and
Fourth Departments, These Depart-
ments reason that a presumption
of negligence is appropriate given
the difficulty a plaintiff would face
in trying to ascertain the circum-
stances that caused the defendant
to fall asleep.® Conversely, falling
asleep at the wheel does not give
rise to a presumption of negligence
In the Third Department.’ There,
the burden is on the plaintiff to
show that the defendant continued
to drive despite having warning of
the likelihood of falling asleep.”

Motorists and Passengers

PJ1 2:86 covers accidents arising
out of vehicle equipment failure.
Where PJI 2:86 is charged, the jury
will be informed that the defendant
had a duty to use such care in the
inspection, maintenance and repair
of the vehicle that a reasonable
prudent person would use under
the clrcumstances.® This charge is

derived from the common law and
is applicable to both the owner and
the operator of a vehicle.

Where the plaintiff was a pas-
senger In the defendant’s car, PJI
2:87 asks the jury to determine
the comparative negligence of the
passenger.® While a passenger is
generally not responsible for the
negligence of the driver, a passen-
ger who failed to use reasonable
care for his own safety is to be
found negligent and the jury must
conslder whether this failure was
a substantial factor in causing his
Injury. (A passenger who Is aware
that intoxication has deprived the
driver of reasonable control of the
automobile may be found to be
negligent).

Comparative negligence is most
commonly demonstrated where
the passenger failed to wear a seat
belt, thus PJI 2:87 contains a set of
supplemental instructions specifi-
cally related to seatbelt use.®

Conclusion

When Involved in litigation
stemming from an automobile
accident In New York, counsel
for both the plaintiff and defense
must be thoroughly versed in the
applicable sections of the PJI. The
PJI covers a wide range of scenarl-
os, includes a number of examples
and often points directly to the
governing laws. Counsel should
plumb the depth of PJl and be fully
aware of the numerous dutles it
imposes on motorists and pedes-
trians in order to use this took
effectively at trial,
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