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Farents’ Responsibility for Children’s Auto Accidents

insurance claim professionals involve scenarios

ome of the questions most frequently asked. by
S where an insured's vehicle is driven by their chil-

dren or their children's friends and an accident occurs.’

These scenarios are based upon convoluted fact pat-
terns and involve a claim by the parent of alleged
unauthorized use of a motor vehicle. For personal Jines
carriers, especially out of state, it is difficuit 1o com-
prehend the broad interpretation of permissive use in
New York and its far reaching implications.

- Permissive Use - Vehicle and Traffic Law § 385(1)

VTL § 388 imputes to the owner of the car the-

negligence of one who uses it or operates it Wwith the
owner's permission express or implied.! This section
creates a very strong presumption that the vehicle is
being operated with the owner's consent. That pre-
sumption must be rebutted by substantial evidence to
the contrary. A plaintiffl must only prove that the neg-
ligently operated vehicle was owned by the defendant
to get the case before 2 jury.” Statutes based on VTL §
388 have been enacted for snowmobiles®, all-terrain
vehicles* and boats®.

In weighing whether to move for dismissa) based
on non-permissive use, the legislative intent behind
this historical statute* must be considered. The legis-
lature's goal was to ensure that vehicle owners act
responsibly with regard to their vehicles.. Vicarious
liability is linked to the owner's obligation to maintain
adequate insurance.’” The courts, in weighing a dis-
missal motion, will consider that the purpose of the
statute is to allow access by the injured party to the
financially responsible defendant.®

The defendant's burden of rebutting the pre-
sumption of permissjve use with substantial evidence
is not an easy one. In Rodak v. Longnecker® the
defendant father allowed his son 1o take his car 10 col-
lege in New York State where he was enrolled as a stu-
dent. While at college the son allowed a friend and fel-
low student to use the car for Jocal trips, one, at Jeast,

-to a local ski resort. The friend was driving the father's
vehicle when an accident occwrred. The defendant
father in his affidavit stated that his son was advised
that he, and only he, had permission to drive the car.
The father moved to dismiss based on the ground that
the friend did not have permission to operate the car and
that he was not vicariously liable for his negligence.

The Court denied the motion reasoning that
clearly no express permission was claimed but that the
issue of implied permission must go to the jury. The
Court weighed the circumstantial facts and held:

"Given the climate of the times,
a jury might conclude, a parent
should be held to the knowledge
that so generous an entrust-

ment, so far from home and for
such a protracted period, is not
reasonably susceptible to a lim-
itation of the kind relied upon
by the father. Hence, the jury
might find, the entrustment to
the son implied a consent that a
friend might be allowed an
occasional use of the car for
Jocal errands.”

In Schrader v. Carney," the issue of permissive
use went to the jury. Therein it was uncontroverted that
the defendant father had given express permission
only to his son. While on a drinking spree in motel
with the son, a non-party 16 the action handed the keys
to the defendant's vehicle to the defendant driver, a
friend of the son. He, in turn, Jost control of the auto-
mobile hitting a utility pole causing plaintifi 10 suffer
severe brain injuries. The jury found that although
express permission was not given there was some
vague testimony that the son may have given his friend
permission to drive the vehicle. On those facts the
statute's pfesumption was not overcome and the jury's
finding of permis-
sive use was not
unreasonable,

In comparing
Rodak and
Schrader it is sig-
nificant to note the
extent to which a
Court will find that
permissive use was
given. In Rodak the
car keys went from
the father to the
son with permis-
sion and then to the
son's friend again

The presumption
of permissive use
went to the jury as
there wa permis-
sion down the
chain. In Schrader
the keys went from
father to son to a
non-party, appar-
ently without per-
mission, however,
who in turn gave
the keys to the

with permission.
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defendant driver and still the presumption of permis-
sive use was not rebutted to the satisfaction of the Jury
or the reviewing Appellate Court.

The limitation of time upon the permission does
not overcomne the presumption. In Lawrence.v. Myles,?
the defendant driver submitted an affidavit of his
mother along with her deposition. In both she claimed
that she gave him express permission to operate the
vehicle on the day before the accident but did not give
him permission to operate it on the day of the accident.
Summary judgment was denied and the issue of per-
missive use was again allowed to go 1o the jury.

In rare instances owners have rebutted the pre-
sumption that a defendant driver was operating the
vehicle with owner's consent. In Jimenez v. Repan,”
the vehicle owner rebutted the presumption that the
defendant Regan, his daughter's boyfriend, had been
drjving with his consent. At a framed issue hearing the
owner presented uncontroverted evidence that he
explicitly told Regan that he was not permitted to drive
his vehicle and that his daughter allowed the boyfriend
1o drive the car afier she arrived at his home on the
date of the accident. Obviously, the fact that the owner
of the car expressly told the driver that the driver did
not have permission to drive the car weighed heavily
with the Court. This element was lacking in Rodak and
Schrader.

If an owner establishes a theft of the vehjcle by a
family member the presumption of permissive use is
rebutted. In Manning v. Brown,* the defendant driver
and her high school friend were invo]ved in a one car
accident involving a car owned by her grandparents.
The granddaughter had found the keys wunder loose
papers in the car's console while it was parked at a
local community college. The granddaughter and her
plaintiff friend, both unlicensed, took turns operating
the vehicle.

The defendant granddaughter testified that she
Wwas not given permission 1o use the car and had, in
fact, pleaded guilty to its theft. The grandfather testi-
fied and submitted an affidavit that he never allowed
the defendant to operate his cars. Lastly, plaintiff testi-
fied she knew the car was stolen. Under those circum-
stances the defendant owner's motion for summary
Jjudgment dismissing the complaint was granted.

The Court also found that the defendant owner
bore no responsibility under Vehicle and Traffic Law §
1210(a)'"*. That statute holds the owner of a stolen vehi-
cle liable for proximately caused injuries if the car
keys were negligently left in the ignition switch. This
statute only applies to vehicles upon public highways,
private roads open 1o public motor vehicle traffic, and
any other parking lot." Thus, if a vehicle is stolen
from a private garage liability does not attach.” In
Manning, 1d., the statute did not apply since it specif-
ically states that the ignition key may be left in or on



the vehicle, provided it is not in plain view.” The defendant had testified that
the keys were located in the console covered by loose papers, such that they
were hidden from sight. :

. Negligent Entrustment of 2 Motor Vehicle

Plaimiffs have contrived a negligent entrustment theory of liability in sit-
uations where the defendant child's motor vehicle policy has minimum limits
and the parents' motor vehicle policy is clearly unavailable. Plaintiffs will
assert a negligent entrustment cause of action in an atiempt 1o bring into the
lawsuit the parents’ homeowners, excess or other personal policies and thus
antificially create sufficient coverage.

In a siruation related 1o Manning, id., the defendant's infant son a 15 year-
old 100k his mother's car keys from her and gave them 10 a friend who was
involved in an accident. The Court in Sherri v. Gerwell,” found no evidence
that the son had a propensity to utilize automobiles withowt permission or to
steal or borrow items he was not authorized to use. The cause of action forneg-
ligent entrustment was dismiissed. :

In other cases involving infants and the issue of negligent entrustment the
Courts have found that when an infant bought his own automeobile, had suc-
cessfully completed a driver's education course and possessed a junior opera-
tor's license his parents were not charged with negligent entrustmemt.™ This

despite the fact that there was some evidence the infant plaintiff had caused -

damage on two separate incidents by spinning the tires of his amomobile.

In Alfano v. Marlboro Airport,”’ the mother of the decedent sued his
father for negligent entrustment of a snowmobile. The Court found the 17 year-
o0ld son was properly trained in the operation of a spowmobile 6 years prior.
Additionally, the father had legally separated from his wife and had no custody
over the son or the snowmobile. Under these circumstances, the Coun dis-
missed the cause of action based on negligent enmtrustment.

1f negligent entrusiment is difficult 1o prove with infant children, itis vir--

tually impossible with adult children. This is true despite a history of prior raf-
fic accidems, criminal convictions and other histories. The adult son in
Weinstein v. Cohen,™ had two previous accidents. The Coun found that this did
not support a finding of negligent entrustment. A stronger argument for neg-
ligent entrustment was rejected in Mimoun v, Bartiert,” where the adult son had
previous convictions for excessive speeding. The Court did not find it consti-
tuted a propensity sufficient to sustain a claim of neglipent entrustment. Co-
signing & Joan for the vehicle's purchase knowing the son's license had been
suspended was also found not 10 be 2 basis to cast the father in liability.

Generally, once a vehicle is registered in an adult child's name, he is the
insured under the policy, he holds a valid New York State operator's license and
only he possesses the key 1o the vehicle a theory of negligent entrustment will
be dismissed.™

Negligent entrusiment of a motor vehicle to children of an insured is vir-
tually impossible 1o prove in New York. The attempt to attach a parental policy
'of insurance is usually unsuccessful. ) .

- The Family Automobile Doctrine

In another atiempt 1o bring into the realm of available insurance coverage
a parents’ homeowner's policy, excess/umbrella policy or other assets plaintiffs
have relied upon the “family automobile doctrine”, This is an indemnification
cause of action based upon a principal-agent relationship. It is widely sub-
scribed to throughout the United States.™ Basically a parent is vicariously
liable for damages which occur if a vehicle is owned and used for family pur-
poses, by a member of the household with a parents' authorization or in a par-
ent's business.

In Laiacona v. Ten Evek, the Count of Appeals, in applying New Jersey

law, addressed the family automobile doctrine, apparently for the first time,
and determined that a father was liable for the actions of his daughter in an
automobile collision accident.® At the time of the accident, defendant’s daugh-
ter was twenty years old and driving home from college where she was a stu-
“dent. The father conceded that he paid the tition charges for his daughter, and
paid for all automobile maintenance and repairs. At the time of the collision,
the automobile was available for use of any member of his family who cared 1o

use it

Justice Steuer; dissenting, stated that in New Jersey, by case law, an
absent owner js liable if the automobile is used in his business, and that in case
of an automobile owned by the head of the family and driven by a member of
the family, there is a rebuttable presumption that the driver is the agent of the

owner. Under New Jersey law. where an automobile is being used by one
member of the family for his own purpose the presumption is rebutied.”

In 1993, the Second Depariment adopted the fan‘xi!y automobile doctrine

in New York State. In Maurillo v, Park Slope U-Haul a father instructed his son

to rent a U-Haul vehicle in the father's name with the father's credit card and

-instructed him 10 transport furniture to the family's summer home™ Afier

delivering the furniture from the family home 1o the summer residence the son
along with his brothers were returning home when they stopped at a nightclub,
While in the nightclub parking lot the van came 10 a sudden and abrupt stop.
One of the sons standing in the cargo area was thrown to the floor of the van
and sustained severe cervical injuries which rendered him paraplegic.

A motion 1o dismiss the counterciaim for indemnification against the
father was denied. The Coun, applying the widely accepted family avtomobile
doctrine, reasoned that the son was acting upon the request of his father, at the

. father's direction and for the father's benefit. Under these circumstances a tri-

able issue of fact regarding agency defeated the plaintiff's motion to dismiss.
The doctrine of the “family automobile” is recognized in New York as a viable
means 1o antach imra-familial insurance policies or assets in a motor vehicle
case. o

In sum, paremial responsibility for their children's motor vehicle acci-
dents is broadly based under the theory of vicarious liability pursuani to VTL
§ 388. It is difficult to establish under the theory of negligent entrustment ye1
possible under the not widely used theory of the "family automobile doctrine”.
Parents must think twice before they answer the guestion: "Can 1 have the car
keys?". :
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