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Failure to Provide Police Protection
And Special Relationship Exception

‘n New York State a m

ity cannot be held liable for

injuries resulting from a faflure

to provide police protection’

unless a special relationship
exists the tunicipality
and the injured party. This rule Is
based on the principle, as stated
by the Cotrt of Appeals in Cuffy 1.
City of New York, that “a
ity's duty to provide police
Mommm one to the:

at and not to any par-

ticular individual or class of indi-
viduals.™ i

Although-it seems reasonable’

that those ex :
from harm will do'so, in reality this
cannot always be accomplished:
For exaniple, the New York City’
Police Department Is comprised
of 34,500 officers®
and Is responsible for the protec-
tion and safety of more than eight
millibn inhabitants.? it would

impossible to protect all. 5

A municipality owes ‘s du}?
to injured persons with whom

it shares a special relationship.
When giolice authorities under-
take

to
members of the public and expose
them, without adequate protection,
to risks that cause them harm, then
liability may follow.* This excep-.

the injuired person::®
In Cuffy, the leadiiig Court of

mefmudgmmtsolatpedal

The first element a plaintiff
must prove is an assumption by
the municipalfty, through promise
i bel;'l!agﬂhe inj bty
acton party. -
Second, it must be mwu’::lhm the
municipality’s agents knew “inac-
tion could lead to harm." For

_ Aplaintiff must prove four-
elements to’determine
whether 6r not a special
relationship exists be-
tween the police and the
injured person.

example, in the Fourth Depart-
ment case of Thomas v. City 6f
Auburh® the police had assuined
an affirmative duty when two offi-
cers responded to a'call concern-
ing an altercation at a bar where
one patron made a déath threat™
against two others. The officers
assured the bartender and the’

Appeals case concerning the llabi*™ two patrons that they would!

ity of a muinicipality4n this area,
the Court determined that the Cify-
of New York should not be held
liable for injuries plaintiff wife and
son suffered whén/assaulted by
their néighbors, whom plalgmﬂs
had requested police protéction
against almost 24-hours before.
The Courtheld that there was no
special relationship between the
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remaly at the scene and escort the
men lugme once-the bar closed.
Despité their promises, the police.
officers left the scene Withiout.
advising them and the man who
madtlgu the'thfeat @.énw wnﬁ“ai
gun, inj one man and killing
motherulgmls fiistance, the tourt
fund that the police officers were
aware that a desth threat was iade
and knew, or should have knowit;
that their inaction could lead:
to harm.
" In Cuffy, the Court of-

determined that the plaintiffs sat-
isfied the first two elements, The

-to arrest a person

plaintiffs requested police protec-
Mnmmmgmam
of thelr many arguments turned
pﬁy’ﬁcaupouce officér assured
the plaintiffs that something

and the most recent’ ggyslhl
assault on the plaintiffs, thé police
should have kriown that Inaction’
could lead to harm.

In many cases, orders of pro-
tection issued under the Family’
Court Act will satisfy these first two
elements.” Family Couir Act §168
provides authority for an om ;
violdting the terms of suéh order
of protection.® Since a protective
order Is usually issued iri response
to violent or threatening behavior,
It 5 presumed that failure to pro-
vide polite protection would lead'

- In the Court of als case of
Sorichetti v. City of New, York, the
Court found that “whm‘pollcem
made aware of a possible violation,
they are dbligated to respond and
be subject to d reasonabléness
review.™

Josephine Sorichetti had an
order of protection for herself
and her daughter against her
husbend; the order also provided
Ms. Sorichett's husband with vis-
itation rights for their daughter.
Dina. When Dina was not
home at the designated time, her
mother begged the police to pick
her up. The police were aware of'
Ma. Soricheiti’s usbanid's violent
behavior, but failed to take hifn liito
custody after being infornied that
he'may have violated the order, In
fact, Ms. Sorichetti's husband had
violéntly attacked their daughter
one hour after he was supposed:
to return her back. i

Direct Contact

The third requirement 1 some
form of direct contact between

the injured person and the muntc-
ipality. The Court in Cuffy deter-
mined that the element of direct

contact famecessary . » Age/
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Liability
« Continued from page 4 L
where an injured person’s relation-
ship with the police went
that which the police had with the
general public. This requirement

8] the class of citizens” who

in

provide 2

protection.

Thhelunentwaanotuu%
by the plalntiff son in Cuffy, who
was-assaulted by the plaintiffs’
n or the day after the police
told the plaintifis that “something
would be done” abéut thelr neigh-
bor: The plaintiff son did not live
in his parents’ house, making his
cannection to the officer’s assur-
ances too remote to be considered
direct contact. The assurances
made by the officer were to the
plaintiff husband and on his wife's
behalf, which were sufficient to
show direct contact between the
police and the plaiatiff wife, but

Direct contact can also take
the form of a simple phone call to
the poli¢e by the injured party to

that the municipality’s actions
lulled the individual into a false
sense of security and induced
him to elther relax his own vigl-
lance or forego other avenues of
protection, thereby placing the
individual in a worse position
than he would have been had
the municipality never assumed
the duty. The courts have also
emphasized the causal link
between the duty assumed and the

lIIl . r
Jugﬁﬁable rellance was demon-
strated in the Third
case of Hanna v. St. Lawrence
County. in Hannuo, the plaintiff sued
the St. l.ayr‘e:oe County Police
Department for failing to provide
Iin affirming the

police protection.
denial of defendant's summary
judgment motion, the Appellate
Division} Third t, rea-
soned that when the police told
Ms. Jennifer Hanna that she was
safe and that her boyfriend’s guns
had been removed from his grand-
mother’s house; she was in:‘nml
toforego’ means of pro-
tection. The police also informed
that her boyfriend could
not leave his grandmather's house

express his or her fears and con-: - because of an electronic monitoy

cemns.'! For example, in the Fourth
Departayent case DeLong v. County
of Brie, thee court held that a 14-sec-
ond phone call between the njured
person and a 911-dispatcher was
enough to constitute a special rela-
tionship.”

}usme Rellance

The last element established by
the Court in Cufiiy Is that the ind}-
vidital must have justifiably relied
on the muni s affirmative
undertaking. This fourth element
has been the most difficult for a
plaintiff to prove. The individual’s
rellance must be based on some-
thing more than the mere hope
or expectation that protection
would be provided. To establish
the individual’s justifiable reli-
ance, the plaintiff must show

ing device; which Hulled her Into
a false sense of security, Based
on the police ment’s assur-
ances of her , the plaintiff,
who had beén staying with a
friend, returned-to her home. A
week later the plaintiff's

broke into her home and shot her
twlce.“

In Clark . Town of Ticonderoga,
the Third De, ent held that
the Town of Ticonderoga Police
Department was not Hable for inju-
ries a waman sustained when she
was stabbed by her estranged hus-
band because the plaintiff did not
satisly her burden of proving that
the police department’s actions
“lulled her into a falge sense of

' security...and thereby placed

her in a worse position than she
would have been had they never
assumed the duty.”*®

Aware of the fact that her ex-
husband was at large In her com-
munity but that the police could
not take action unless he violated
the order of protection, the plain-
tiff carried through on her of
moving into her own apartment,
where she was attacked. The
plaintiff knew the police could
not contin watch her hus-
band unless he had violated hjs
order of protection so she did
not call police when she saw her
husband's truck parked near her
home. This precluded any find-
ing that she had relled at all on
the police to provide her protee«
tion at the time that her husband’
broke into her home and repéat-

Returning to Cufiy, the Court of
Appeals held that the plaintifs did
not justifiably rely on the police
department’s assurances that
something would be done the
next morning in response to the
conflict plaintiffs had with their
neighbors. Throughout the after-
noon of the next day, plaintiffs
had not seen any police activity
in front of their house and were
aware that the police had not
arrested or restrained their neigh-
bor. This lack of police presence,
coupled with a significant lapse of
time between the officer’s assur-
ances and the eventual assault on
plaintifis by their neighbors the
next evening, precluded a finding

In the Fourth Department case ‘DeLong v. County of Erie”
the court held that a 14-second phone call between the
injured person and a 911-dispatcher was enough to consti-

tute a speclal relationship.

edly.stabbed hex. Plaintiff did not
show that she had liops or
Maﬂéntﬁhtuw%mwaufd

protéct her.

Simiiarly, the Supreme Court,
Cattaraugus County, in Pearson
v. County of Cattaraugus granted
the defendant’s motion for sum-
mary judgment finding that the
plaintiff did not satisfy the ele-
ment of justifiable reliance, The

had a temporary order;
of protection against her husband
directing that he stay away from
their son and surrender all of his
fire arms. More than three months.
after the order was issued, the
plaintiff’s hushand shot and killed
their Son. The plaintitf was aware
that her husband possessed guns
and that he took their 8on shoot--
knowledge broke the causal
between the police department's
alleged inaction and the plaintiff's
son’s deatl because she has not
relied on the police to take the
guns away from her husband.!

of justifiable reliance. The Court:
stated that plaintiffs *kmew or

not be forthcoming,” making
turther rellance on those as::z
ances unjustified.”

Pending Litigation

In Valdes v. City of New York, the
First Department reversed
a jury verdict In favor of a plaintiff
who was shot by an ex-boyfriend
against whom she had an order

of protection. The court in Valdes
found that the plaintiff had not

sdﬂdun:{pmvedshemsuﬁahly_
relied on the police department’s
affirmative undertaking. This case
will sogn be heard by the Court of
mtodetamlnethelsmeol
p justifiable reliance.

In Valdez, the plaintiff testi-
ﬁedthatapollceoﬁegrtoldher
that her ex-boyiriend would be

arrested iinmediately and that
she belleved the police had acted



on this promise, The First Depart-
ment held that verbal assurances
alone do not constitute a suffictent
basis for plaintiff’s justifiable rell-
ance. Plaintiff was not aware of
any police conduct after she was
assured that her ex-boyfrien
would be arrested; nor did the
police dispatch or promise to pro-
vide plaintiff protection until the
arrest: The court distinguished the
Court of Appeals case Mastroignni
v. County of Suffolk, in which the
decedent’s justifiable reliance was
based on a verbal assurance fo)-
lowed by visible uollne protection
of the decedent.

In Mastroiannt, police offi-
cers assured the decedent they
would help if she had any
problems with her estranged
husband and then remained in
front of decedent's house for
over-an hour before léaving for
a meal break. Minutes after the
gl:é:’an Ie!'t;:::y ec:;m called

and fo ent
stabbed.! Unlike Vaildez, in
thé plaintiff yer
In order to protect herself, the
plaintiff in Mastroianni remaiped
in her home because the police
assured her that it was safe
to do so. ex

Vital to the element of justifi-
able reliance Is that the plaintiff
was placed in a worse position
than she would have been had
the municipality never assumed
the duty. in Valdez, the plain-
tiff remained in her home for a
24-hour period, leaving only to
take out the garbage. The court
reasoned that plaintiff's actions'
did not convey that she had been
“lulled into a false sense of secu-
rity, and.. thereby induced either
to relax her own vigilance or to
forego other available avenues of
protection.”®

It does appear that the Valdez
plaintiff was taking‘extra precay-
tion by rem In her home
until she believed enough time
had passed for the police to have
apprehended her ex-boyfriend.

i inherhome

However, it also appears that the
plaintitf merely “expected” the
police to make the arrest; she
never attempted to verify that
they had. The First Department
pointed to the factual similarities
between Valdez and Cuffy, where
the Court held that the plain-
tiffs had not fistifiably relied on
assurances made by the police
in response to their request for
police protection against their
neighbors. ; ;
The plaintiff in Cuffy was told
that something-would be done
“first thing in thé morning,” but
had not seer‘any policé activity
by the next afternioon. The plain-
tiff wife and son were injured by
their nelghbor the next evening,
thereby extinguishing the valid-
ity of the police officer’s promise.
The passage of time from when
the police assurances were made
until thé time of the injury dnid the
abseiice of polics activity’could
be detrimental fo the ahmm
the Valdez case when it Is heard




