BY KEVIN G.

Proposed Amendmenits to the Recreational Use Statute

everal bills are before the New York

State Assembly and Senate that call for

crucial amendments to General Obliga-

tions Law §9-103, commonly referred
to as the Recreational Use Statute.

GOL §9-103 seeks to encourage private land-
owners to open up their lands to the public for
recreational purposes by providing protection
. from liability if an individual injures himself
while on the land. Initially enacted in 1963 as
an incentive for landowners to allow hunt-
ers to utilize their property, the statute has
repeatedly been amended to include a wide
variety of additional recreational activities.
Some lawmakers rightly believe that the time
has come to amend the statute once again so
as to ensure that landowners are adequately
protected.

Current Statute

The Recreational Use Statute provides:

[Aln owner, lessee or occupant of premises,
whether or not posted as provided in section
11-2111 of the environmental conservation

law, owes no duty to keep the premises safe for entry
or use by others for hunting, fishing, organized glean-
ing...canoeing, boating, trapping, hiking, cross-coun-

try skiing, tobogganing, sledding,
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ciously fails to guard or warn against dangers
known to exist on the property.? Further, the
land must be appropriate for the recreationat
activity being pursued.*

As it currently stands, GOL §9-103 provides
the hospitable landowner with immunity from
liability only if the plaintiff was engaged in
one of the enumerated recreational activities
while using the defendant’s land. Accordingly; -
landowners are only protected from liability
for merely a small fraction of the seemingly”

Kevin G. Faley | - endless list of possible recreational activi-

ties in which an individual may engage. The
inequity and the arbitrariness of the statute
is illustrated in the unfortunate outcome in
_ Rochette v. Town of Newburgh?’ Because the'
_ court “decline[d] to interpret the statute in
general terms so as to declare that iceboat
racing is an activity encompassed by it,” the
landowner could not claim immunity offered
by the statute. As this case demonstrates,
the courts have strictly construed the statuté
~ and only those enumerated activities will be
- given protection. '
Further, although the Legislature hag
amended the statute in the past to recognize a recre-
ational activity (tobogganing), the courts have not giverr
these amendments retroactive effect.t

Lawmakers are hoping to avoid such
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speleological activities, horseback
riding, bicycle riding, hang gliding,
motorized vehicle operation for
recreational purposes, snowmobile
operation, cutting or gathering of
wood for non-commercial purposes
or training of dogs, or to give warn-
ing of any hazardous condition or
use of or structure or activity on
such premises to persons entering
for such purposes.!

nary negligence on their part? but sur-

GOL §9-103 encourages
private landowners to
open up their lands to the
public for recreational
purposes by providing
protection from liability
. i an individual injures
Landowners are not liable for ordi- bl’mse!f while on the land.

regrettable results in future cases with
a simple amendment to the statute:
Some proposed bills advocate the addi
tion of a “catch-all” provision to thé.
enumerated activities in the statute.
For example, Bills A2632 and S1427b
suggest the use of the phrase “or
other recreational activities” as well
as the use of the term “described”
rather than “enumerated” to refer to-

other bills, A1579 and $3596, propose
simply including recreational activi-

render immunity if they require pay-

ment for access to the land for recreational purposes.
They also lose their immunity if a recreationalist injures
another individual to whom the owner owes a duty to
keep the premises safe or if the owner willfully or mali-

ties such as surfboarding and scubat
diving.® However, adding just anotheg:
activity to an already lengthy list is an inefficient and inef-
fective solution to the problem. Why only add surfboarding:
and scuba diving and not other prevalent activities, such
as kayaking or tubing? Landowners prefer amendments:
of the former type which can further shift the burden of

Kevin G. Faley and Kenneth E. Pitcoff are partners in

responsibility away from themselves to the recreationalist: -
while emphasizing the need for individuals to engage in

Morris Duffy Alonso & Faley. Gaitlin Cline, a paralegal,

assisted in the preparation of this article.

Continued on page 8

the activities within the statute.” Two: '
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