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% ecunty guard lxabxhty is surprxsmgly
circumscribed in New York State. For
tore security guards, potentialliabil-
os® ity arises. for assault and. battery,
thch may’ occur during - -the"course -of
attempting-to. stop or arrest a suspected o
shoplifter, and for subsequent false-impris-
onment claims by the detainiee. Liability, in
exceptional circumstances, may-also arise
from the failure of a security guard to pro-
- tect patrons

old glrls were stnp—searched by a security
guard after a shoplifting arrest. The §1983 suit
was dismissed since the guard did not arrest
or detain “under color” of state law. There was
no action by.a “state” official as the defendant
was a private entity. In order-to satisfy the
state action requirement, a plaintiff must show
that the unconstitutional act of a private.enti-
ty defendant is attributableto the state$

In Rojas v- Alexander’s Dept. Store Inc.f a
store guardhandeuifed and arrested the plam—
or shoplifting. He was subsequently acquit-

“Fortious Acts

In assauit and. battery clalms the jurs
must determme ifthe use.of force used'to |
stop-and detain an individual was reason- | .. .
able. For instance;.in Watkins v: Sears Roe:."| -
buck & Co.,' the plaintiff 16ft a store with: 3
stolen* “boom bex.” His leg was broken when.
hewas tackled from: behind, without warn-
ing;-by a security guard. The.court found. 4
that the nondeadly force used by the-guard e g
in apprehending the fleeing shoplifter was. . " ©
reasonable as a matter of law: This is

d.of all. charges The arresting secunty guard
as also-a spec1al patrolman -appointed by
the New York City police commissioner pur-
suant to New York City Administrative Code
§434a.7.7 She sigried the summions asSPO (Spe-
cial Pelice Officer) and specified her shield
number, In finding for the. plaintiff, the court
reasoned that the store’s decision to_ employ
a “special patrolman” invelved a utilization for
Alexander’s benefit of state law enforcement
authority sufficient to satisfy§1983's “under
color” of state law requirement.

the highwater mark for justifiable:use -
of force in arresting a shoplifter.

" The word “arrest” is detived from. -
the French word “arreter;” which:
méeans to stop or to detain.. In theé:
past, merchants were réluctant to:
apprehend shoplifters because they
were vulnerable to-false:arrest suits
'when the-criminal ‘casé .against - -
shoplifter was disinissed:'To.combat

enacted, which provides that “rea-
- sonable‘grounds” for detention of a
shoplifter is a statutory defense:to an

The court said the
- security guards.at.the -
“stadivm did not owe a.
duty. 1o the plaintiff They
- were intended only to .
‘benefit the contracting
this, General Business Law-§218 was. party (New YO?’/@ Yankees)
omd viot third- parl—‘y fcms.

- Tortious Acts of Others

As illustrated above secunty guard
liability can arise from the tortious
actions of the guard. It canalso arise,
in rare cases, from the failure of the
security guard:to prevent the tortious
actions of others. .

The threshold requirement in negh-
gence cases requires that the'tortfea-
sor owes a duty.to the injured party.—-
When a claim brought by an injured
plaintiff is based upon a'contractual

.theory, the courts have held that

action for false arrest? These grounds.
include “knowledge that apersonhas. -
concealed possession of unpurchased merchandlse
In Jacques v. Sears Roébuck & Co.*the plaintiff left the
store, was arrested and found to have unpaid items in
“ his pocket. Plamtiff admitted his guilt:and criminal
charges were dropped Plamtlf uit for false i 1mprls—
-onmerit was dismissed since “reasonable grounds
arrest were estabhshed

depnvatxon ‘ofa person s cml nghts I the secunty guard
was acting*tinder color” of law, that s, usmg ‘his badge
of authority or the authority of the state td depnve an
individual of his federally protected rlghts, then habxh—
ty attaches. . .

~.In Guiducci'v. Kohl’s Depaﬂment Stores,* two 14-year— ;
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injured plaintiffs are not a third-party
beneficiary to the contract between

" the premxses ownerand the security company and thus
jdeny third-party liahility for the inactions of the guard.

- Many New Yorkers can relate to the facts in Hering v.
New York Yankees.® During a game at Yankee Stadium, -

the plaintiff was accosted by an-intoxicated spectator. -

Thie spectator was rowdy; had consumed Jarge amounts -

-of alcohol and eventually punched plaintiff in the face.

Plaintiff was then thrown 12 rows of seats and severely
ln]ured Duringthe 10-minute fight security guards hired

by:the Yankees.did not intervene.’

- TFhe court found that the security guards at the sta~ ~
dium did not owe a duty te.the plaintiff, The guards’ pres:
ence was intended onlyto benefit the contracting party
(The New York Yankees) and hot any third-party spec-
tator. This same reasoning has been applied in the case

-of supermarket robberies,? bank robberies, apartment

house murders™ and shoppmg mall fights? Most cases

involving security guards neghgence are dlsrmssed for.
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Similarly, in Matti v Temco Serv
Indus., Inc.,”® the plaintiff sued a secl-
rity’ guard when she.slipped and fell
onja'rug runner as she. exitéd her
emiployer’s office. The theory was
that the security guard owed a con-
tractual duty to report any danger-

ous: conditions on the premises.

While the guard was indeed trained
by the security provider to report
dangerous conditions, this inand of

itself did not create aduty to inspect -

the area. . .
-An exception to the general rule

that a secunty guard owes no':

guards took aﬁxrmatxve actions to
halt the snowball fight, which even-
tually led to the plaintiff’s injury, it
was found thatthe guards assumed
a legal duty to act.

ﬁcarious Liability

The judicial standard’is di'fferentv
when the tortfeasor is the security-
guard company:: Vicarious Hability will |

attach when the plamtlff can show
that the employee was acting within
the scope of his employment and the
“tortious conduct is generally fore-
seeable and [a] natural incident of the
employment.™ - :

Unider this scrutiny, assaults and
rapes by security guards have been
held as acts that were complete
departures from the normal duties of

a security guard and thus not a basis -

for a vicarious liability case against
their employer.’® Acts that are com-
mitted for personal motive are like-
wise held unrelated to the employer S
business interest.

To circumvent this, plaintiffs also
assert a negligent hiring claim. In an
action for negligent hiring, retention
or supervision, a plaintiff must prove
that the employer knew or should
have known ofthe employee’s propen-
sity for the conduct that caused the
injury and that, ’cherefore;"ﬂle offen-
sive conduct was foreseeable.”

of duty towards ,the complam- k

In Honohan L. Martm s Food of South

Burlmglon Inc.® a security guard sex-,
- .ually.. molested the plaintiff
“ detaining her for shopllft
‘employer was exonerated sincg it had
conducted a thorough background "

‘after
The'

check.and checked prior references.

ture theater for the purposes of'iny
gation or questioning as to the ui
‘rized opera’uon of a recording de
motxon pxcture thea:cer, it shall b

qut] <
‘owner of the retail mércantile establish-

Furthér, the guard received favorable . spec

reviews and was never the subject of
any complaints.

Alarms

A related theory of hablhty mvolves
the fallure to timely respond to alarm

systeins. Liability here is very difficult
_to establish. Typlcally, the security

aldrm, companies’ contract hrmts dam-

in three hotirs these
$. of folly” were found

1o cdristltlite gross neghgence 2

Conclusnon

The courts have been somewhat

reluctant to impose liability upon

security guards and their employers.

‘While a security guard will be liable if -
he uses excessive force, he is statu- .
torily protected if there exists rea-

sonable grounds to detain a suspect
and the force used is commensurate

" with the circumstances. Additionally,

a security guard is usually not liable
for failing to intervene.
vSecurity giiard-companies can insu-

late themselves from liability by care-
fully  draiting contracts, following -

strict hiring practices, providing ade-
quate employee tralmng and availing
themselves of statutory defenses

1,289 A.D.2d 73 (Ist Dept. 2001).

2. General Business Law §218. Defense ol Law-

ful Detention,

In any action for. false arrest, false impris-
onment, unlawiul detention, defamation
of character, assault, trespass, or invasion
of civil nghts brought by any pérson by
reason of having been’ detained ‘on or-in
the immediate vicinity of the premises of

" (&) a retail mercantile establishment for
the purpose of mvesnganon or question-
ing as to criminal possession.of an anti-
security ite 70,47
of the PenabLaw 01 asto-the-dwnership ™ -

" of any merchandise, or (b) a motion pic-

ment or motioh picture theater, “his
authorized employeé or agent, and that
_such officer, owner, employee of agent
-had reasonable grounds to beliéve that
“the personso detained was guilty of crim-
inal possession of dn anti-security item as
- defined in Section 170.47 of the Pepal Law
or was cominitting or attemptmg to om-
mit larceny on such premises of such mer-

" .device in a motmn' pxcture theater. As

.. used in this section, reasonable grounds”

’ sha'll mclude, but not be limited to. knowl-
‘(

possession.of an 1tem desxgned
purpose of overcommg detection
ity markmgs attachments placed )

establishment, or (iii) has possessxon of
arecording device in a theater in Which a
Imotion picture is. bemg exhibited and<a’
“reasonable time” shall mean the time

. necessary to permit the person detainéd
1o make a statement or to refuse to make

* astatément, and the time necessary.to
examineg, employees and records of the
mercantile establishment relative to the
-ownershxp of the merchandise, or. pos-
session of such an item or device. Siich
detention at suchvxcmlty shall notauthor-
ize the taking of suchi person’s fingérprints
at such vicinity unless the taking.of fin-
gerprints is.otherwise authorized by Sec-

- tion 160.10 of the Criminal Procedure Law

and are taken by the arresting or 6ther
appropriate police officer or agency
described therein in accordance with Sec-
tion 140.20 or 140.27 of such law. When-
ever ' fingerprints . are - taken;’

requirements of article ope hundréd sixty
of the Criminal Procedure Law shall apply
as if fully set forth herem ) .
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