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The Ejfect of Spousal Immumnity on Car Fasurance Covemge

he doctrine of spousal immunity

has drastically affected insurance

law and has created many unre-

solved issues for New York courts.
It is a concept that is confusing, not only
to the millions of drivers in New York state,
but to attorneys as well.

Contrary to popular belief, spousal immu-
nity was abrogated in New York in 1937 by
General Obligations Law §3-313. Simultane-
ously with General Obligations Law §3-3183,
the Legislature passed what is now Insur-
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could not sue each other because an inter-
- spousal suit was the equivalent of a person
suing himself.
Through time, wives gained the right to sue
and enter into contracts without the joinder of
their husbands. Many states, though, were
slow to abrogate spousal immunity. Marital har-
- mony became the predominant justification
~ for this immunity, as opposed to the single enti-
¢ ty rationale’ New York finally abolished

~ spousal immunity in 1937. The Legislature and
- courts reasoned that recovering for damages

ance Law §3420. Insurance Law §3420(g)
holds that insurance companies are gener-
ally not obligated to defend or indemnify an
insured where the basis of his liability is the
injuries to his spouse.

A simple example of this situation is where
a passenger-wife is injured in a car accident
caused by the husband-driver’s negligence.
Despite the abrogation of spousal immunity;
the husband’s insurance company would not
have to defend and indemnify him if the wife
sued him for damages.

The implications of §3420(g) are vast and
complicated, especially in the area of automobile insur-
ance. Moreover, after nearly 80 years, New York courts
are still uncertain about how to apply §3420(g) in par-
ticular types of insurance claims. :
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- Was a substantive right that should not be dis-
- abled by marital status.’

Insurance Law §3420(g)

The abrogation of spousal immunity left
- insurance companies vulnerable to fraudu-
. lent and collusive claims by spouses. The
. simultaneous enactment of Insurance Law
§3420(g) evidenced the legislative intent to
permit a right of action between spouses that
was previously denied and at the same time
protect insurance carriers from collusive
spousal actions.®

Insurance Law §3420(g) provides, in part no policy
or contract shall be deemed to insure against any liabil-
ity of an insured because of injuries to

the spouse or destruction of the

Spousal Immunity

The doctrine of spousal immunity
was based on the traditional religious
belief that upon marriage, a man and-
a woman become one flesh. English
common law incorporated this belief,
proffering that a man and a woman
become one legal entity upon mar-

" riage.! This legal entity was forged by
the merging of the wife’s identity into
" her husband’s.? Consequently, wives
could not enter into contracts or sue

Insurance Law §3420(g)
bolds that insurance
compannies are gener&z[]y - automatically. include spousal liabili-
not obligated to defend
or indemmnify
an insured where the
basis of bis liability is the

injuries to bis spouse.

spouse'’s property unless an express
provision relating specifically thereto
is included in the policy.

Most insurance companies do not

ty into their policies.*

Insurance Law §3420(g) created a
-bresumption of coverage exclusion
where an insured is sued because of his
spouse’s injuries.” This presumption
seems difficult to overcome because
the insurance policy must specifically
state that the insurance company will

without the joinder of her husband.?
In turn, the husband was liable for all
of the wife’s tortious acts. Spouses were also not per-
mitted to recover against one another in liability suits.s
This spousal immunity was based on the single entity
rationale. Since a husband and wife were one entity, they
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cover interspousal litigation. General-
. ized coverage language is not sufficient.
An example is Government Employees Insurance Com-

- pany v. Pagano," where the driver was involved in a car

accident in which her passenger-husband was killed. The
administrator of the husband’s estate brought a wrong-
ful death action against the wife-driver. The wife's insur-
er then sought a judgment declaring that it was not
obligated to defend or indemnify the wife in the under-




lying wrongful death action pursuant
to §3420(g). The court determined
that the insurance policy contained
no express language specifically
extending coverage for interspousal

liability and that therefore the claim -

was exempt from her coverage.

1976 Amemiment

The Legislature amended
§3420(g) in 1976 by adding that the,
“exclusion shall apply only where
the injured spouse, to be entitled to

recover, must prove the culpable

conduct of the insured spouse.”
The consequence of this amend-
ment was that the §3420(g) cover-
age exclusion could no longer apply:
to contribution claims against the
insured spouse.'? The Legislature
determined that the chance of fraud
and collusion was slight where a
passenger-spouse was suing a third
party which thereafter brings a
claim for relative contribution
against the driver-spouse, the
rationale being that the recovery of
the injured spouse is not depend-
ent upon proving the liability of the
driver-spouse, but rather depends
on proving the liability of an unre-
lated third party.”

Specifically, this amendment was
intended to address the result in
the Court of Appeals decision in
State Farm Mutual Automobile Insur-
ance Company v. Westlake." In West-
lake,s a woman was injured in a car
accidentin which her husband was
the driver. The husband and wife
sued the defendant driver of the
other vehicle. The defendant com-
menced a third-party action against
the husband alleging that the hus-
band-driver was partly or wholly
liable. The husband’s insurer
sought to defeat a claim for defense

and indemnification for the hus- -

band. The Court reasoned that the
all-inclusive language of §3420(g)
encompassed, and therefore

barred, contribution claims.

The amendment of 1976 was
intended to overturn the Westlake
decision to provide that the
§3420(g) exclusion did not apply to
contribution claims.

In Ward v. Accordino,” the dri-
ver’s wife was injured in a car acci-
dent and the husband and wife sued
the defendant driver of the other
car. The wife and husband were
awarded damages. The defendant
then brought an action for appor-
tionment of damages and propor-
tional contribution against the
husband-driver.

Contrary to Westlake, and pur-

suant to the newly amended

§3420(g), the court held that the
insurance company must defend
the husband even though' the

. underlying action was based on the
- husband’s liability for his wife's

injuries. The court reasoned that
the wife’s recovery was not depend-
ent on her personally proving the
culpability of her husband. The
party that had to prove the hus-
band’s culpability was the defen-

- dant, not the wife. Because the wife

had no obligation to directly prove
the negligence of her husband,
there was no threat of fraud or col-
lusion. Thus, §3420(g) no longer

. applies to contribution claims.

Unresolved Issues

There is uncertainty regarding
the proper application of §3420(g)
when contribution claims are
brought against an insured spouse
by a third person who owns the
vehicle that the insured was driv-

‘ing. In Schwartz v. S. Lipkin & Son,

Inc.," the wife was insured in an
accident where her husband was
driving a car that was owned by his

- employer’s company. The wife sued

the company and the company
commenced a third-party action for
indemnification against the hus-

- band-driver. The husband sought a
- declaration that his insurer had to

defend and indemnify. The Second
Department denied his claim, rea-
soning that because the underlying
claim of the wile was based on
vicarjous liability, she would have

to prove the culpable conduct of -

her husband in order to recover
from the company.

Contrarily, In the Matter of Gener-
al Accident Insurance Company v.
Elbaum, a woman was injured in a
car accident in which her husband

~was driving a car that was owned by
' the defendant, wife’s father. The wife

sued her father for negligent
entrustment and the case was set-
tled. The wife then claimed that the
sum was insufficient for her injuries
and filed a claim for underinsured
motorist benefits with her hus-
band’s insurance policy. The insur-
ance company alleged that §3420(g)
was a bar to the wife's claim.

The court disagreed reasoning
that because the underlying action
was for negligent entrustment, the
wife was not required to prove the
husband’s negligence, but rather
had to prove the negligence of the

_wife's father. The coverage exclu-

sion did not apply where the wife
did not have to prove the culpabie
conduct of her husband in order to
recover.

realize that their policies exclude

existence of the statute alone is suf-
ficient notice for insurance holders
that the presumption of coverage
exclusion exists.® Ip reality, most
people do not realize that this pre-
sumption exists, and so they do not
request that interspousal liability
be explicitly included in their poli-
cies. The result is a dangerous sit-
uation where policy holders are not |
covered to the extent that they
believe.

Thus, the Second Department
maintains that where the underly-
ing action is based on vicarious lia-
bility, the §3420(g) exclusion
applies and there is no obligation
on part of the insurance company
to defend and/or indemnify. How-
ever, where the underlying action

is for an independent tort that does
not require proving the spouse’s
negligence, §3420(g) does not apply
and the insurance company must
defend and/or indemnify. The Third
Department agrees.'s

The other New York courts have
not yet determined the applicabil-
ity of §3420(g) to contribution
claims brought by the owner of the
vehicle. It is unclear whether the
other departments will wholly
apply §3420(g), exempt the exclu-
sion from such situations or selec-
tively apply it as does the Second
and Third Departments.

Insurance Law §3420(g) has
caused confusion in the courts and
amongst automobile insurance
holders. Many New Yorkers do not

certain interspousal litigation. The
courts have determined that the
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